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Course Outline

This course is a distance learning or e-learning course, which allows the attendee to complete the course on their time
schedule.

Construction liens
Notice required to preserve lien rights; exceptions; saving clause; obligations of contractors
Lien valid unless waived by claimant personally, or unless payment bond furnished
Form of contract; payment bond; remedy
Contracts with payment bond; lien; notice; duty of ownerand lender.
Claims assignable; notice; prior payment
Waivers of lien
Filing claim and beginning action; notice required before filing; contents of claim document
Judgment and lien docket
Release of lien; undertaking
Foreclosure of lien; procedure; parties
Judgment
Distribution of proceeds of sale
Sale; notice and report; deficiency judgment; writ of assistance
Satisfaction of judgment or lien; correction of errors
Construction contracts, form of contract
Public works, form of contract, bond, remedy
Publicimprovements; lien on money, bonds, or warrants due the prime contractor; duty of officials
Judgment creditors, attachment of funds due to public contractors
Theft by contractors
Release of funds on filing bond.
Exam

120 questions related to the reference materials are used to test the attendee on their comprehension of the materials. A 70% score
will need to be attained in order to pass this course.

Answer Sheet(s)
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completion(s). You will be responsible for renewing your license with the DSPS at www.license.wi.gov website.

Any questions, please contact us at 608.348.6688

Uscontractorlicense LLC
PO Box 268 / Platteville, Wisconsin 53818 / 608.348.6688 / www.uscontractorlicense.com


http://www.license.wi.gov
http://www.uscontractorlicense.com

Updated 2023-24 Wis. Stats. Published and certified under s. 35.18. April 2, 2025.

1 Updated 23-24 Wis. Stats. LIENS 779.01
CHAPTER 779
i

LIENS '
779.01  Construction liens.
779.02  Notice required to preserve lien rights; exceptions; saving clause; obligations of contractors.
779.03  Lien valid unless waived by claimant personally, or unless payment bond furnished.
779.035 Form of contract; payment bond; remedy.
779.036 Contracts with payment bond; lien; notice; duty of owner and lender.
779.04  Claims assignable; notice; prior payment.
779.05 Waivers of lien.

779.06  Filing claim and beginning action; notice required before filing; contents of claim document.
779.07  Judgment and lien docket.

779.08  Release of lien; undertaking.

779.09 Foreclosure of lien; procedure; parties.

779.10  Judgment.

77911  Distribution of proceeds of sale.

779.12  Sale; notice and report; deficiency judgment; writ of assistance.

779.13  Satisfaction of judgment or lien; correction of errors.

779.135 Construction contracts, form of contract.

779.14  Public works, form of contract, bond, remedy.

779.15  Public improvements; lien on money, bonds, or warrants due the prime contractor; duty of officials.

779.155 Judgment creditors, attachment of funds due to public contractors,

779.16  Theft by contractors.
77917  Release of funds on filing bond.
SUBCHAPTER I der this section pursuant to a contract for improvement of land
entered into by an owner of the land.
CONSTRUCTION LIENS (bm) “Materials” includes any construction materials, sup-
plies, tools, fixtures, equipment, machinery, vehicles, fuel, and
779.01 Construction liens. (1) NAME oF LAw. This sub- energy.

chapter may be referred to as the construction lien law. (c) “Owner” means the owner of any interest in land who, per-

(2) DEeFINITIONS. In this subchapter unless the context ot
subject matter requires otherwise:

(a) “Improve” or “improvement” includes any building, struc-
ture, erection, fixture, demolition, alteration, excavation, filling,
grading, tiling, planting, clearing, landscaping, repairing, or re-
modeling which is built, erected, made or done on or to land for
its benefit. This enumeration is intended as an extension rather
than a limitation of the normal meaning and scope of “improve”
and “improvement”.

(am) “Labor” includes any wages and related contributions
for state employment taxes, worker’s compensation and unem-
ployment compensation insurance, and other fringe benefits.

(b) “Lien claimant” means any person who claims a lien un-

sonally or through an agent, enters into a contract, express or im-
plied, for the improvement of the land. Agency will be presumed,
in the absence of clear and convincing evidence to the contrary,
between employer and employee, between spouses, between joint
tenants and among tenants in common, but there shall be a simi-
lar presumption against agency in all other cases.

(d) “Prime contractor” means any of the following:

1. A person, other than a laborer, but including an architect,
professional engineer, construction manager, surveyor, or other
service provider, employed by the owner, who enters into a con-
tract with an owner of land who is not personally the prime con-
tractor as defined in subd. 2. to improve the land, or who takes
over from a prime contractor the uncompleted contract.
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779.01 LIENS
2. An owner of land who acts personally as prime contractor
in improving such land.

(e) “Serve” or “served” means personal delivery. delivery by
registered or certified mail, service in a manner described for ser-
vice of a summons under s. 801.14, or any other means of deliv-
ery in which the recipient makes written confirmation of the de-
livery: excepl that in s. 779.15, with respect to serving the state,
“serve” or “served” means delivery by registered or certified
mail.

(3) EXTENT AND CHARACTER OF LIEN. Any person who per-
forms, furnishes, or procures any work, labor, service, materials,
plans, or specifications, used or consumed for the improvement
of land, and who complies with s. 779.02, shall have a lien there-
for on all interests in the land belonging to its owners. The lien
extends (o all contiguous land of the owner, but if the improve-
ment is located wholly on one or more platted lots belonging to
the owner, the lien applies only to the lots on which the improve-
ment is located.

(4) PRIORITY OF CONSTRUCTION LIEN. The lien provided in
sub. (3) shall be prior to any lien which originates subsequent to
the visible commencement in place of the work of improvement,
except as otherwise provided by ss. 215.21 (4) (a), 292.31 (8) (i),
292.81 and 706.11 (1) and (Im). When new construction is the
principal improvement involved, commencement is considered to
occur no earlier than the beginning of substantial excavation for
the foundations, footings or base of the new construction, except
where the new construction is to be added to a substantial exist-
ing structure, in which case the commencement is the time of the
beginning of substantial excavation or the time of the beginning
of substantial preparation of the existing structure to receive the
added new construction, whichever is earlier. The lien also shall
be prior to any unrecorded morlgage given prior to the com-
mencement of the work of improvement. if the lien claimant has
no actual notice of the mortgage before the commencement. Lien
claimants who perform, furnish, or procure any labor, services,
malerials, plans, or specifications for an improvement prior to the
visible commencement of the work of improvement shall have
lien rights, but shall have only the priority accorded to other lien
claimants.

(5) ASSIGNMENT OF LIEN, GARNISHMENT. Assignment of a
claim or right to a lien or any part thereof by a prime contractor,
or garnishment by the creditor of a prime contractor, subcontrac-
tor, supplier, service provider, laborer or mechanic, shall not op-
erate (o compel the owner, prime contractor, subcontractor, sup-
plier, or service provider to pay the assignee or creditor until the
lien claims of subcontractors, suppliers, service providers, and la-
borers under this subchapter have either been paid in full, ma-
tured by notice and filing or expired. If such claims become
liens, the owner, prime contractor, subcontractor, supplier, or ser-
vice provider shall be compelled to pay such assignee or creditor
only what remains due in excess of such liens.

History: 1973 ¢. 231: 1979 ¢. 32 ss. 57. 92 (9): 1979 ¢. 176; Stats. 1979 s.

204.

A lien did not accrue by virtue ol a surveyor's placement of stakes indicating the
street layout. although performed hefore the mortgage was recorded. as staking is
not a visible commencement ol improvement work.  Mortgage Associates v.
Monona Shores. Inc.. 47 Wis. 2d 171, 177 N.W.2d 340 (1970).

Public policy does not require that financial institutions notily contractors that
the owner is or may be in default. Mortgage Associates v. Monona Shores. Inc.. 47
Wis. 2d 171, 177 N.W.2d 340 (1970).

Ina complaint seeking o foreclose a construction lien on a municipal arcna, alle-
gations that the lessee of the arena was acting as the city’s agent in contracting for
improvements (o the arena was sufficient (o withstand demurrer. James W. Thomas
Construction Co. v. City of Madison. 79 Wis. 2d 345, 255 N.W.2d 551 (1977).

An architeets lien was unenforceable prior o the visible commencement of con-
struction. Gochel v. National Exchangors. Inc.. 88 Wis. 2d 596, 277 N.W.2d 755
(1979).

A prospective buyer under a purchasc contract was not an “owner™ under suh. (2)
(d) [now sub. (2) (¢)]. C.R. Stocks. Inc. v. Blakely's Matterhorn. Inc.. 90 Wis. 2d
118, 279 N.W.2d 499 (Ct. App. 1979).
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A lien for work performed alter the owner’s ex-spouse docketed a judgment
against the owner related back to carlier work completed and paid in full under a dif-
ferent contract. Estate of Riese v. Weher, 132 Wis. 2d 215, 389 N.W.2d 640 (Ct
App. 1986)

Construction Licn Claimants’ Rights Against Purchase Contract Interests: The
Role of Equitable Conversion. Schroeder. 1980 WLR 615.

779.02 Notice required to preserve lien rights; excep-
tions; saving clause; obligations of contractors. (1)
EXCEPTIONS TO NOTICE REQUIREMENT. The notice required to be
given by lien claimants under sub. (2) shall not be required to be
given in the following cases only:

(a) By any laborer or mechanic employed by any prime con-
tractor or subcontractor.

(b) By any lien claimant who has contracted directly with the
owner for the labor, services, materials, plans, or specifications
performed, furnished, or procured, unless the claimant is a prime
contractor subject to the notice requirement of sub. (2) (a).

(¢) By any lien claimant performing, furnishing, or procuring
labor, services, materials, plans, or specifications for an improve-
ment in any case where more than 4 family living units are to be
provided or added by such work of improvement, if the improve-
ment is wholly residential in character, or in any case where the
improvement is partly or wholly nonresidential in character.

(d) By any prime contractor who is personally an owner of the
land to be improved, by any corporate prime contractor of which
an owner of the land is an officer or controlling shareholder, by
any prime contractor who is an officer or controlling shareholder
of a corporation which is an owner of the land or by any corporate
prime contractor managed or controlled by substantially the same
persons who manage or control a corporation which is an owner
of the land.

(e) By any lien claimant, other than a prime contractor, who
performs, furnishes, or procures labor, services, materials, plans,
or specifications for an improvement on a project on which the
prime contractor is not required to give notice under this section.

(2) NOTICE TO OWNER, LENDER. AND SUPPLIER. (a) Every
prime contractor who enters into a contract with the owner for a
work of improvement on the owner’s land and who has contracted
or will contract with any subcontractors, suppliers, or service
providers to perform, furnish, or procure labor, services. materi-
als, plans, or specifications for the work of improvement shall in-
clude in any written contract with the owner the notice required
by this paragraph, and shall provide the owner with a copy of the
wrilten contract. If no written contract for the work of improve-
ment is entered into. the notice shall be prepared separately and
served on the owner or authorized agent within 10 days after the
first labor, services, materials, plans. or specifications are per-
formed, furnished. or procured for the improvement by or pur-
suant to the authority of the prime contractor. The notice,
whether included in a written contract or separately given, shall
be in at least 8-point bold type. if printed. or in capital letters, if
typewritten. It shall be in substantially the following language:
“As required by the Wisconsin construction lien law, claimant
hereby notifies owner that persons or companies performing, fur-
nishing, or procuring labor, services. materials, plans, or specifi-
cations for the construction on owner’s land may have lien rights
on owner’s land and buildings if not paid. Those entitled to lien
rights, in addition to the undersigned claimant, are those who
contract directly with the owner or those who give the owner no-
tice within 60 days after they first perform, furnish, or procure la-
bor. services. materials, plans or specifications for the construc-
tion.  Accordingly. owner probably will receive notices from
those who perform, furnish, or procure labor, services, materials,
plans, or specifications for the construction, and should give a
copy of each notice received to the mortgage lender, if any.
Claimant agrees to cooperate with the owner and the owner’s
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lender, if any. to sce that all potential lien claimants are duly
paid”.

(b) Every person other than a prime contractor who performs,
furnishes. or procures labor, materials, plans. or specifications for
an improvement shall have the lien and remedy under this sub-
chapter only if within 60 days after performing, furnishing. or
procuring the first labor, services, materials, plans, or specifica-
tions the person serves a written notice, in 2 signed copies, on the
owner or authorized agent at the last-known post-office address.
The owner or agent shall provide a copy of the notice received,
within 10 days after receipt, to any mortgage lender who is fur-
nishing or is to furnish funds for construction of the improvement
to which the notice relates. The notice (o the owner shall be in
substantially the following language, with blanks accurately filled
in: “As a part of your construction contract, your prime contrac-
tor or claimant has already advised you that those who perform.,
furnish, or procure labor, services, materials, plans, or specifica-
tions for the work will be notifying you. The undersigned first
performed, furnished, or procured labor, services, materials,
plans, or specifications on .... (give date) for the improvement
now under construction on your real estate at .... (give legal de-
scription, street address or other clear description). Please give
your morlgage lender the extra copy of this notice within 10 days
after you receive this, so your lender, too, will know that the un-
dersigned is included in the job”.

(c) Ilany prime contractor required to give the notice pre-
scribed in par. (a) fails to give notice as required, the prime con-
tractor does not have the lien and remedy provided by this sub-
chapter unless the prime contractor pays all of the prime contrac-
tor’s obligations to its subcontractors, suppliers, and service
providers in respect to the work of improvement within the time
periods under s. 779.06 and until the time for notice under par.
(b) has elapsed and either none of its subcontractors, suppliers, or
service providers gives notice as a lien claimant under par. (b) or
all of its subcontractors, suppliers, and service providers have
waived all lien rights in full under s. 779.05.

(d) Every mortgage lender making an improvement or con-
struction loan shall make reasonable inquiry of the owner as to
whether any notices required by this subsection have been given.
A lender is not required to pay out any loan proceeds unless or
until the prime contractor has given any notice required of the
prime contractor by this subsection.

(e) If the owner or lender complains of any insufficiency of
any notice, the burden of proof is upon the owner or lender to
show that he or she has been misled or deceived by the insuffi-
ciency. If there is more than one owner, giving the notice re-
quired to any one owner or authorized agent is sufficient. In ad-
dition, every prime contractor and subcontractor, at the time of
purchasing or contracting for any materials to be used in any of
the cases enumerated in s. 779.01, shall upon request deliver to
the supplier a description of the real estate upon which the mate-
rials are to be used and the name and post-office address of the
owner and authorized agent, il any. Failure to receive such de-
scription and name and address does not relieve a supplier who
asserts a lien from the requirement of giving timely notice.

(3) FAILURE TO GIVE NOTICE; SAVING CLAUSE. Any lien
claimant, other than the prime contractor, who fails to give a no-
tice as required by sub. (2) (b) shall have no lien on the land or
improvement to which the failure relates. Any claimant who
serves a late but otherwise proper notice on the owner or autho-
rized agent shall have the lien provided by s. 779.01 for any labor,
services, malerials, plans, or specifications performed. furnished.
or procured after the late notice is actually received by the owner.
The burden of proving that labor, services, materials. plans, or
specifications for which a lien is claimed were furnished after
that date is on the lien claimant.

LIENS 779.02

(4) NOTICE AND FILING REQUIREMENTS IN S. 779.06 UNAF-
FECTED. Nothing in this section shall be construed to relieve any
lien claimant of the notice and filing requirements under s.
779.06.

(5) THEFT BY CONTRACTORS. The proceeds of any mortgage
on land paid to any prime contractor or any subcontractor for im-
provements upon the mortgaged premises, and all moneys paid to
any prime contractor or subcontractor by any owner for improve-
ments, constitute a trust fund only in the hands of the prime con-
tractor or subcontractor to the amount of all claims due or to be-
come due or owing from the prime contractor or subcontractor
for labor, services, materials, plans. and specifications used for
the improvements, until all the claims have been paid. and shall
not be a trust fund in the hands of any other person. The use of
any such moneys by any prime contractor or subcontractor for
any other purpose until all claims, except those which are the sub-

ject of a bona fide dispute and then only to the extent of the

amount actually in dispute, have been paid in full or proportion-
ally in cases of a deficiency, is theft by the prime contractor or
subcontractor of moneys so misappropriated and is punishable
under s. 943.20. If the prime contractor or subcontractor is a cor-
poration. limited liability company. or other legal entity other
than a sole proprietorship, such misappropriation also shall be
deemed theft by any officers. directors, members, partners, or
agents responsible for the misappropriation. Any of such misap-
propriated moneys which have been received as salary, dividend,
loan repayment, capital distribution or otherwise by any share-
holder, member. or partner not responsible for the misappropria-
tion shall be a civil liability of that person and may be recovered
and restored to the trust fund specified in this subsection by ac-
tion brought by any interested party for that purpose. Except as
provided in this subsection, this section does not create a civil
cause of action against any person other than the prime contractor
or subcontractor to whom such moneys are paid. Until all claims
are paid in full, have matured by notice and filing or have expired,
such proceeds and moneys shall not be subject to garnishment,
execution, levy or attachment.

(6) PRIME CONTRACTORS TO DEFEND LIEN ACTIONS. Where a
lien is filed under this subchapter by any person other than the
prime contractor, the prime contractor shall defend any action
thereon at personal expense, and during the pendency of the ac-
tion the owner may withhold from the prime contractor the
amount for which the lien was filed and sufficient to defray the
costs of the action. In case of judgment against the owner, the
owner may deduct from any amount due to the prime contractor
the amount of the judgment and if the judgment exceeds the
amount due, the owner may recover the difference from the prime
contractor. This subsection does not apply if the lien is the result
of the failure of the owner to pay the prime contractor.

(7) WRONGFUL USE OF MATERIALS. Any prime contractor or
any subcontractor furnishing materials who purchases materials
on credit and represents at the time of making the purchase that
the materials are to be used in a designated building or other im-
provement and thereafter uses or causes them (o be used in the
construction of any improvement other than that designated.
without the written consent of the seller. may be fined not more
than $300 or imprisoned not more than 3 months.

(8) WAGE PAYMENTS TO LABORER APPLY TO EARLIER WORK.
In any situation where a laborer or mechanic employed by any
prime contractor or subcontractor has wage payments due and
has worked on more than one improvement for the employer dur-
ing the period for which the wages are due. and a payment of less
than all wages due is made. the payment is deemed (o apply to the
unpaid work in chronological sequence starting with the earliest
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779.02 LIENS
unpaid time, unless the laborer agrees in writing that the payment
shall be applied in a different way.

History: 1973 ¢. 229, 231: 1975 ¢. 409: 1979 ¢. 32 s5. 57.92 (9): 1979 ¢. 110 s.

204.

Itis not necessary (o show that the defendant reccived benelits [rom a misappro-
priation of trust funds in order for the plaintiff (o recover. A showing of wronglul
intent is not required to establish civil liability under sub. (5). Burmeister Wood-
work Co. v. Friedel. 65 Wis. 2d 293, 222 N.W.2d 647 (1974).

When the defendant lessor had not paid the lessee for improvements (o the
lessor’s property by (he | ¢’s contractor. the contractor had a claim for unjust cn-
richment against the defendant even though the contractor losits lien rights against
the defendant by failing to give the notice required under sub. (2) (a). S&M Ro-
logravure Service. Inc. v. Baer, 77 Wis. 2d 454, 252 N.W.2d 913 (1977).

Intent o delraud must be proved when criminal sanctions are sought under sub.
(5). State v. Blaisdell. 85 Wis. 2d 172,270 N.W.2d 69 (1978).

Because an entire project was covered by one contract, three buildings on three
adjoining lots constituted a single improvement under sub. (1) (¢). Cline-Hanson.
Inc. v. Essclman. 107 Wis. 2d 381. 319 N.W.2d 829 (1982).

Sub. (5) does not require that payments he made direetly from the owner (o sub-
contractors for a trust (o be created. Moncey deposited into a bank did not lose its
trust fund status.  Kracmer Bros. v. Pulaski Statc Bank. 138 Wis. 2d 395. 406
N.W.2d 379 (1987).

A trust fund under sub. (5) is created when an owner constructively pays an insol-
vent contractor by delivering moncey o the clerk of court seeking a declaratory judg-
ment as (o distribution. A subcontractor need not preserve lien rights. Wisconsin
Dairics Cooperative v. Citizens Bank & Trust. 160 Wis. 2d 758. 467 N.W.2d 124
(1991).

A violation of sub. (5) may be found without showing that the prime contractor
intended to permanently deprive lahorers and suppliers of compensation. The intent
required is (o use the moneys subject (0 a trust inconsistent with the purpose of the
trust. State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992).

Under sub. (5). a corporate officer who had the power and authority to ensure that
corporate alfairs were properly managed and who did not receive a personal henelit
may he personally responsible for a misappropriation. Capen Wholesale. Inc. v.
Probst. 180 Wis. 2d 354, 509 N.W.2d 120 (Ct. App. 1993)

The prime contractor’s duty under sub. (6) to defend the property owners against
subcontractors” lien claims is not altered hecause the prime contractor is also owed
moncy. Torke/Wirth/Pujara, Ltd. v. Lakeshore Towers of Racine. 192 Wis. 2d 481.
531 N.W.2d 419 (Ct. App. 1995).

The exemption under sub. (1) (¢) 1o the notice requirement for improvements
when more than four residential units are provided is not restricted (o the actual pro-
vision of the dwellings. but also applics to improvements that facilitate providing the
dwellings when the improvements are not provided (o cach living unit separately but
arc provided (0 a project as a whole. Riverwood Park. Inc. v. Central Ready-Mixed
Concrete. Inc.. 195 Wis. 2d 821, 536 N.W.2d 722 (Ct. App. 1995). 94-2413.

The test for a violation of suh. (5) is whether all the money reccived by the con-
tractor was paid for labor and materials used for contracted improvements. It is not
whether an individual subcontractor received its full billed amount. Capital City
Sheet Metal. Ine. v. Voytovich. 217 Wis. 2d 683. 578 N.W.2d 643 (Ct. App. 1998).
97-1588.

When alien claimant’s work was essential to allow an improvement (o he used for
its intended purpose and the improved arca exceeded 10,000 square feet. the work
“provided™ 10.000 square feet of space (o the facility under former sub. (1) (¢), 1995
stats.. and the claimant was exempt [rom the sub. (2) lien notice requirement. United
States Fire Protection. Wisconsin, Inc. v. St Michacl's Hospital of Franciscan Sis-
ters. Milwaukee, Inc.. 221 Wis. 2d 410, 585 N.W.2d 659 (CL. App. 1998). 97-3426.

Under sub. (5). a misusc of contractor trust funds can form the hasis of a prosccu-
tion for criminal thelt by contractor under s. 943.20. Because s. 943.20 qualifies for
treble damages under s. 895.80. trehle damages are available for thelt by contractor
under suh. (5). provided that the clements of both the civil and the criminal statutes.
including the specific criminal intent clement required by s. 943.20. arce proven (o
the civil preponderance burden of proof. Tri-Tech Corp. of America v. Americomp
Services, Inc.. 2002 WI 88, 254 Wis. 2d 418, 646 N.W.2d 822. 00-3195.

While money cannot be used for purposes outside of the project. that does not end
contractors” responsihilities under the statute. Using the money (o pay themscelves in
full while other subcontractors have not been paid proportionally constitutes using
moncey for a non-statutory purpose. State v. Keyes. 2008 W1 54. 309 Wis. 2d 516.
750 N.W.2d 30. 04-1104.

Monics paid (o the trustee in hankruptey of an insolvent contractor are not trust
funds. Wisconsin Furnace Supply Corp. v. Kroog. 322 F. Supp. 1161 (1971).

Wisconsin’s Construction Trust Fund Statute: Protecting Against Thelt hy Con-
tractor. Hinkston. Wis. Law. May 2005.

779.03 Lien valid unless waived by claimant person-
ally, or unless payment bond furnished. (1) No AGREE-
MENT BY OTHER THAN CLAIMANT MAY INVALIDATE LIEN. Sub-
ject to s. 779.05. a lien claimant may waive the lien given by s.
779.01 by a writing signed by the lien claimant, but no action by
nor agreement between any other persons shall invalidate the
lien, other than payment in full (o the claimant for the labor, ser-
vices, malerials. plans, or specifications to which the lien claim
relates.

(2) PAYMENT BOND MAY ELIMINATE LIEN RIGHTS. In any
case where the prime contractor, pursuant to agreement with the

Updated 23-24 Wis. Stats. 4

owner, has furnished a payment bond under s. 779.035, all liens
provided by s. 779.01 except those of any prime contractor do not
exist, ss. 779.02 (1) to (4) and (6) and 779.06 do not apply and all
claimants who have no lien shall follow the requirements and pro-
cedures specified in ss. 779.035 and 779.036.

History: 1973 c¢. 230: 1979 ¢. 32 ss. 57. 92 (9): Stats. 1979 s. 779.03: 1993 a.
486: 2005 a. 204.

779.035 Form of contract; payment bond; remedy. (1)
To climinate lien rights as provided in s. 779.03 (2), the contract
between the owner and the prime contractor for the construction
of the improvement shall contain a provision for the payment by
the prime contractor of all claims for labor, services, materials,
plans. or specifications performed, furnished, procured, used, or
consumed, except plans or specifications furnished by the archi-
tect, professional engineer or surveyor employed by the owner, in
making such improvement and performing the work of improve-
ment. The contract shall not be effective to eliminate lien rights
unless the prime contractor gives a bond issued by a surety com-
pany licensed to do business in this state. The bond shall carry a
penalty for unpaid claims of not less than the contract price. and
shall be conditioned for the payment to every person entitled
thereto of all the claims for labor, services, materials, plans, and
specifications performed. furnished, or procured under the con-
tract and subsequent amendments thereto. to be used or con-
sumed in making the improvement or performing the work of im-
provement as provided in the contract and subsequent amend-
ments thereto. The bond shall be approved by the owner and by
any mortgage lender furnishing funds for the construction of the
improvement. No assignment, modification or change in the con-
tract. or change in the work covered thereby, or any extension of
time for completion of the contract shall release the sureties on
the bond.

(2) (a) Except as provided in par. (b), any party in interest
may, not later than one year after the completion of the contract
for the construction of the improvement, maintain an action in his
or her own name against the prime contractor and the sureties
upon the bond for the recovery of any damages sustained by rea-
son of the failure of the prime contractor to comply with the con-
tract or with the contract between the prime contractor and sub-
contractors. If the amount realized on the bond is insufficient to
satisfy all of the claims of the parties in full, it shall be distributed
among the parties proportionally.

(b) 1. Except as provided in subd. 2., a subcontractor, sup-
plier, or service provider may maintain an action under par. (a)
only il the subcontractor, supplier, or service provider has noti-
fied the prime contractor in writing that the subcontractor, sup-
plier, or service provider was performing. furnishing. or procur-
ing labor, services. materials, plans, or specifications for the con-
struction of the improvement. The notice must be provided no
later than 60 days after the date on which the subcontractor, sup-
plier, or service provider first performed, furnished, or procured
the Tabor, services, materials, plans, or specifications.

2. A notice under subd. 1. is not required if any of the follow-
ing applies:

a. The contract for performing, furnishing, or procuring the
labor, services. materials, plans, or specifications does not exceed
$5.000.

b. The action is brought by an employee of the prime con-
tractor, the subcontractor or the supplier.

c. The subcontractor, supplier, or service provider is listed in
a wrillen contract, or in a document appended to a written con-
tract, between a subcontractor, supplier, or service provider and
the prime contractor.

(3) In any case in which the improvement contract and bond
have been prepared and executed pursuant to sub. (1) upon in-
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quiry by any subcontractor, supplier, service provider, laborer, or
mechanic performing, furnishing, or procuring labor. services,
malterials, plans. or specifications for said improvement, the
prime contractor and the owner shall so advise the person making
the inquiry and shall give the person reasonable opportunity to
inspect and examine the contract and bond.

History: 1973 ¢. 230: 1979 ¢. 32 s5. 57. 92 (9): 1979 ¢. 110s. 60 (12): 1979 c.
176: Stats. 1979 5. 779.035: 1991 a. 200: 1993 a. 213: 1995 a. 395: 2005 a. 204.

A provision in a contractor’s payment bond requiring a supplicr of a subcontrac-
tor to provide notice to the prime contractor within 90 days after supplying materials
in order o secure his rights under the payment bond was not inconsistent with the
one-year statute of limitations provided by sub. (2). which was also incorporated
into the agreement. and hence was not contrary (o public policy. R.C. Mahon Co. v.
Hedrich Construction Co.. 69 Wis. 2d 456. 230 N.W.2d 621 (1975).

The liability of a prime contractor (or damages (o employees of a subcontractor
under s. 779.14 (2) did not include wage penaltics under s. 66.293 (3) [now s.
06.0903 (3)]. Consent (o he a named a party under s. 66.293 (3) [now 5. 66.0903
(3)] may occur after one year when the action is for damages under s. 66.293 [now s
66.0903] in the name of the plaintifls and other similarly situated employees and
was [iled within the one-year time period. Strong v. C.LR.. Inc.. 184 Wis. 2d 619,
516 NW.2d 719 (1994).

779.036 Coniracts with payment bond; lien; notice;
duty of owner and lender. (1) In any case in which an im-
provement is constructed or to be constructed pursuant to a con-
tract and payment bond under s. 779.035, any person performing,
furnishing, or procuring labor, services, materials, plans, or spec-
ifications to be used or consumed in making the improvement, to
any prime contractor or subcontractor shall have a lien on the
money or other payment due or to become due the prime contrac-
tor or subcontractor therefor, if the lienor, before payment is made
to the prime contractor or subcontractor, serves a written notice
of the lienor’s claim on the owner or authorized agent and on any
mortgage lender furnishing funds for the construction of the im-
provement. Upon receipt of the notice, the owner and lender
shall assure that a sufficient amount is withheld to pay the claim
and, when it is admitted or not disputed by the prime contractor
or subcontractor involved or established under sub. (3), shall pay
the claim and charge it to the prime contractor or subcontractor as
appropriate. Any owner or lender violating this duty shall be li-
able to the claimant for the damages resulting from the violation.
There shall be no preference among lienors serving such notices.

(2) A copy of the notice provided in sub. (1) also shall be
served by the lienor. within 7 days after service of the notice upon
the owner and lender, upon the prime contractor or subcontractor.

(3) 1If the prime contractor or subcontractor does not dispute
the claim by serving written notice on the owner and the lien
claimant within 30 days after service of written notice under sub.
(2), the amount claimed shall be paid over to the claimant on de-
mand and charged to the prime contractor or subcontractor pur-
suant to sub. (1). If the prime contractor or subcontractor dis-
putes the claim, the right to a lien and to the moneys in question
shall be determined in an action brought by the claimant or the
prime contractor or subcontractor. If the action is not brought
within 3 months from the time the notice required by sub. (1) is
served, the lien rights under this section are barred.

(4) (a) When the total lien claims exceed the sum due the
prime contractor or subcontractor concerned and where the
prime contractor or subcontractor has not disputed the amounts
of the claims filed. the owner with the concurrence of the lender
shall determine on a proportional basis who is entitled to the
amount being withheld and shall serve a written notice of the de-
termination on all claimants and the prime contractor or subcon-
tractor. Unless an action is commenced by a claimant or by the
prime contractor or subcontractor within 20 days after the service
of said notice, the money shall be paid out in accordance with the
determination and the liability of the owner and lender to any
claimant shall cease.

(b) If an action is commenced, all claimants. the owner and
the lender shall be made parties. Such action shall be brought

LIENS 779.05

within 6 months after completion of the work of improvement or
within the time limit prescribed by par. (a), whichever is earlier.
(c) Within 10 days after the filing of a certified copy of the

judgment in any such action with the owner and lender, the

money due the prime contractor or subcontractor shall be paid to
the clerk of court to be distributed in accordance with the

judgment.

History: 1979 ¢. 32 55.57.92(9): 1979 ¢. 110s. 60 (11): 1979 ¢. 176: Stats. 1979
S, 779.036: 2005 a. 204,

The initial availability o the supplier of a licn under this section on payments
madce (o a subcontractor did not preclude the bringing of an action on the payment
hond since nothing in the statute itsell indicates it is to be an exclusive remedy. and
the legislative history indicates it was intended as a supplementary remedy 1o the
supplier’s rights under the payment bond provided for in s. 779.035. R.C. Mahon
Co. v. Hedrich Construction Co.. 69 Wis. 2d 456, 230 N.W.2d 621 (1975).

A construction lien proteets employee benelits in addition (o hourly wages.
Plumber’s Local 458 Holiday Vacation Fund v. Howard Immel, Inc.. 151 Wis. 2d
233,445 N.W.2d 43 (CL. App. 1989).

779.04 Claims assignable; notice; prior payment. All
claims for liens and right to recover therefor under this subchapter
are assignable. Notice in writing of such assignment may be
served upon the owner of the property affected and all payments
made by the owner before service of such notice shall discharge
the debt to the amount paid. The assignee may file petitions for
such liens and may bring an action in the assignee’s name to en-
force the same, subject to the limitations in s. 779.01 (5).

History: 1979 c. 32 55.57. 92 (9): 1979 ¢. 176: Stats. 1979 5. 779.04.

779.05 Waivers of lien. (1) Any document signed by a lien
claimant or potential claimant and purporting to be a waiver of
construction lien rights under this subchapter, is valid and bind-
ing as a waiver whether or not consideration was paid therefor
and whether the document was signed before or after the labor,
services, materials, plans, or specifications were performed, fur-
nished. or procured, or contracted for. Any ambiguily in such
document shall be construed against the person signing it. Any
waiver document shall be deemed to waive all lien rights of the
signer for all labor, services, materials, plans, or specifications
performed, furnished, or procured, or to be performed, furnished,
or procured, by the claimant at any time for the improvement to
which the waiver relates, except to the extent that the document
specifically and expressly limits the waiver to apply to a particu-
lar portion of such labor, services, materials, plans. or specifica-
tions. A lien claimant or potential lien claimant of whom a
waiver is requested is entitled to refuse to furnish a waiver unless
paid in full for the labor, services, materials, plans, or specifica-
tions to which the waiver relates. A waiver furnished is a waiver
of lien rights only, and not of any contract rights of the claimant
otherwise existing.

(2) A promissory note or other evidence of debt given for any
lienable claim shall not be deemed a waiver of lien rights unless
the note or other instrument is received as payment and expressly
declares that receipt thereof is a waiver of lien rights.

History: 1979 c¢. 32 5. 57: Stats. 1979 5. 779.05: 2005 a. 204.

Public improvement liens under this scetion are subject to the waiver provision of
8. 289.05 (1) [now sub. (1)]. Since waiver of a public improvement licn disposes of
the Tien itscll. the refiling of a claim for licn alter a waiver was a nullity and the fact
that the claim was not disputed following refiling did not revive the lien. Druml Co.
v. City of New Berlin, 78 Wis. 2d 305, 254 N.W.2d 265 (1977).

Scetion 779.135 (1) voids a contract provision that requires a subcontractor (o
waiive its right (o a construction lien hefore it can get paid. Sub. (1) specifically al-
lows a subcontractor who has signed a contract containing a lien waiver provision to
refuse o furnish the waiver unless paid in full for the work or material to which the
waiver relates. Thus. a subcontractor facing a void construction lien waiver contract
provision has a choice: it can cither tender a lien waiver prior (o being paid or refuse
to-do so untilitis paid. Tri-State Mechanical, Inc. v. Northland College. 2004 W1
App 100. 273 Wis. 2d 471. 681 N.W.2d 302, 03-2182.

A lien waiver satislies cach element of a contract: accordingly. contract principles
apply (o its interpretation. In this case. consistent with the principle that handwrit-
ten terms control over a form’s printed provisions. the handwritten term “partial”
prevailed over the conflicting language in the printed hody of the document waiving
all lien rights to date. and resolving that conflict left no ambiguity as (o whether the
document was a full or partial waiver. Great Lakes Excavating, Inc. v. Dollar Tree
Stores. Inc.. 2022 WT 44, 402 Wis. 2d 311. 976 N.W.2d 506. 19-2095.
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A waiver can be limited o a dollar amount. Sub. (1) specilies only that a partial
licn waiver must he specilic and express. In this casc. the partial licn waiver satis-
licd sub. (1) because it waived the subcontractor’s lien rights only in the amount of
$33.448. an amount representing the “particular portion™ of the work (0 which the
waiver applicd. Great Lakes Excavating, Inc. v. Dollar Tree Stores. Inc.. 2022 W1
44. 402 Wis. 2d 311. 976 N.W.2d 506. 19-2095

779.06 Filing claim and beginning action; notice re-
quired before filing; contents of claim document. (1)
No lien under s. 779.01 shall exist and no action to enforce a lien
under s. 779.01 shall be maintained unless within 6 months from
the date the lien claimant performed. furnished, or procured the
last labor, services, materials, plans, or specifications, a claim for
the lien is filed in the office of the clerk of circuit court of the
county in which the lands affected by the lien lie. and unless
within 2 years from the date of filing a claim for lien an action is
brought and summons and complaint filed. A lien claimant shall
serve a copy of the claim for lien on the owner of the property on
which the lien is placed within 30 days alter filing the claim. A
claim for a lien may be filed and entered in the judgment and lien
docket, and action brought, notwithstanding the death of the
owner of the property affected by the action or of the person with
whom the original contract was made, with like effect as if he or
she were then living.

(2) No lien claim may be filed or action brought thereon un-
less, at least 30 days before timely filing of the lien claim. the lien
claimant serves on the owner a written notice of intent to file a
lien claim. The notice is required to be given whether or not the
claimant has been required to and has given a previous notice pur-
suant to s. 779.02. Such notice shall briefly describe the nature
of the claim, its amount and the land and improvement to which it
relates.

(3) Such a claim for lien shall have attached thereto a copy of

any notice given in compliance with s. 779.02 and a copy of the
notice given in compliance with sub. (2), and shall contain a
statement of the contract or demand upon which it is founded, the
name of the person against whom the demand is claimed, the
name of the claimant and any assignee, the last date of perform-
ing, furnishing. or procuring any labor, services, materials, plans,
or specifications, a legal description of the property against
which the lien is claimed. a statement of the amount claimed and
all other material facts in relation thereto. Such claim document
shall be signed by the claimant or attorney, need not be verified.
and in case of action brought, may be amended, as pleadings arc.

History: 1979 c. 32 ss. 57. 92 (9); 1979 ¢. 176: Stats. 1979 5. 779.06: 1995 a.
224: 2005 a. 204.

The limitation period under sub. (1) commenced on the date the claimant fur-
nished the last materials for the project. although the claimant supplicd (wo succeed-
ing suhcontractors and the second subcontractor paid in full. R. Fredrick Redi-Mix.
Inc. v. Thomson. 96 Wis. 2d 715, 292 N.W.2d 648 (1980)

When a contractor gave a licn notice (o the initial owner when work commenced
and had no notice of a subscquent transler of title. the contractor’s lien rights pre-
vailed against subsequent owners who received no lien notice. Wes Podany Con-
struction Co. v. Nowicki. 120 Wis. 2d 319, 354 N.W.2d 755 (CL. App. 1984).

Sub. (3) does not restrict when amendments (o lien claims can be made. 1t only
provides that il an amendment is made after an action is hrought. the lien claim may
be amended in the same manner as pleadings.  Torke/Wirth/Pujara. Ltd. v.
Lakeshore Towers of Racine, 192 Wis. 2d 481, 531 N.W.2d 419 (Ct. App. 1995).

A subcontractor’s liens arce not protected hy incorporation into the prime contrac-
tor’s lien il the subcontractor makes an independent claim. I the subcontractor
brings a lien claim independent from the prime contractor. it is required to follow the
procedures required for all claimants under the statutes. Torke/Wirth/Pujara. Lid. v.
Lakeshore Towers of Racine. 192 Wis. 2d 481, 531 N.W.2d 419 (CL. App. 1995)

Itis settled under Duitman. 17 Wis. 2d 543 (1962). that a contractor has no duty
10 keep itsell updated by scarching the title records alter construction hegins. The

critical date, insofar as the lien claimants duty to cheek the records in the office of

the register ol deeds is concerned. is the first date on which the contractor furnishes
lahor or materials hecause the right o a lien of a supplier of Tahor or materials ariscs
on that date. Bayland Buildings. Inc. v. Spirit Master Funding VIIL LLC. 2017 WI
App 42. 377 Wis. 2d 149. 900 N.W.2d 94. 16-1807

779.07 Judgment and lien docket. (1) Every clerk of cir-
cuit court shall keep a judgment and lien dockel in which shall be
entered, immediately upon filing, the proper entries under the ap-
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propriate headings specified in this subsection, relative to each
claim for lien filed. opposite the names of the persons against
whom the lien is claimed. The names shall be entered alphabeti-
cally. Each page in the judgment and lien docket shall be divided
into 9 columns, with headings in the following sequence to the re-
spective columns, as follows:

(a) Name of person against whom lien is claimed.

(b) Name of claimant or assignee.

(c) Attorney for claimant.

(d) Last date of performing, furnishing, or procuring labor,
services, materials, plans, or specifications.

(e) Description of copies of notices attached (o claim when
filed.

(f) Date and time of filing claim.

(g) Description of property.

(h) Amount claimed.

(i) Satisfaction.

(2) The judgment and lien docket shall be presumplive evi-

dence of the correctness of its entries.

History: 1979 c. 32 5. 57: Stats. 1979 5. 779.07; 1993 a. 486: 1995 a. 224; 2005
a. 204.

779.08 Release of lien; undertaking. (1) The person
against whom a lien is claimed or any other interested party may
file with the clerk of court in whose office the claim for lien is
filed an undertaking executed by a surety (o the effect that the
person against whom the lien is claimed shall pay the amount of
the claim and all costs and damages which may be awarded
against that person on account of the lien or in lieu thereof de-
posit with the clerk of the court a sum of money, certified check
or negotiable government bonds in par value equal to 125 percent
of the claim for lien. The court in which any action to foreclose
the lien may be brought shall determine any question of suffi-
ciency of the surety if exception is taken thereto by the lien
claimant within 10 days after notice of the filing of such under-
taking or deposit of other security and may upon notice and upon
motion of any party, order any sum of money deposited to be in-
vested. The clerk of court shall remove the lien from the judg-
ment and lien docket upon the court’s order approving the surety
in substitution for the lien. The depositor shall be entitled to any
income from the investments, certified check or negotiable U.S.
government bonds deposited and the clerk shall pay the income to
the depositor without order when received or, in the case of
coupons, as the income becomes due.

(2) If an undertaking is furnished, it shall be accompanied by
the affidavit of the surety which states that the surety is worth,
over and above all debts and liabilities in property within this
state not exempt from execution, an amount in the aggregate
equal to 125 percent or more of the amount of the claim for lien.

(3) The person against whom the lien is claimed or other in-
terested party depositing the security shall cause to be served
upon the lien claimant a notice of the filing of the undertaking or
deposit of other security and. if an undertaking, a copy thereof,
which notice shall state where and when the undertaking was
filed or the security was deposited.

(4) Any action brought after the furnishing of security or
pending at the time of the furnishing thereof in accordance with
this section shall proceed as if no security had been furnished. ex-
cept that after the time within which exceptions may be taken to
the security, or pursuant to order of the court upon any exception
so taken. the clerk shall satisfy the claim for lien of record and
discharge any lis pendens filed, and except that the lien thereupon
shall attach to the security and the amount adjudged due in the
proceeding for foreclosure thereof shall be satisfied out of the se-
curity. and the property described in the lien claim shall thence-
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forth be entirely free of the lien and shall in no way be involved in
subsequent proceedings.

(5) Ifno action to foreclose the lien is brought within the time
specified by s. 779.06 (1), the clerk of circuit court in whose of-
fice the undertaking or other security was filed or deposited shall
on request, and without notice. return the undertaking or security
to the party filing or depositing it.

History: 1979 c. 32 s5. 57.92 (9): 1979 c. 176: Stats. 1979 s. 779.08: 2005 a.
204

By its plain language. the patent purposce of the release bond is to allow a property
owner whose property is the subject ol a construction lien or a general contractor.
acting on the owner’s behall, o substitute a bond for the property. Because the cl-
feet of the release bond procedure is (o [ree the real property from the effect of the
claim and lien and any action brought (o forcclose such a lien and hecause a lien
[oreclosure action is an in rem proceeding. unless personal judgment can otherwise
be rendered against the property owner. the owner of the liened property is entitled
o a judgment of dismissal from a lien foreclosure action. Hunzinger Construction
Co. v. SCS of Wisconsin, Inc.. 2005 WT App 47, 280 Wis. 2d 230. 694 N.W.2d 487,
04-0657

779.09 Foreclosure of lien; procedure; parties. In the
foreclosure of liens mentioned in s. 779.01, ch. 846 shall control
as far as applicable unless otherwise provided in this subchapter.
All persons having filed claims for liens under s. 779.01 may join
as plaintiffs, and if any do not join they may be made defendants.
All persons having liens subsequent to such lien may be joined as
defendants. If any person who is a proper party is not a party to
the action the person may, at any time before judgment, be made
a defendant, and any person who after the commencement of the
action obtains a lien or becomes a purchaser may, at any time be-
fore judgment, be made a defendant.

History: 1973 ¢. 189 5. 20: Sup. Ct. Order. 67 Wis. 2d 585. 775 (1975): 1975 c.
218: 1979 c. 32 s5. 57. 92 (9): Stats. 1979 5. 779.09.

Scction 840.10 (1) (a) imposes the requirement of recording a lis pendens on the
plaintifT who files a complaint and on a defendant seeking reliel on a counterclaim
or a cross-complaint. which contains a legal description of the real estate. A delen-
dant construction lien claimant is not a plaint{f. and no cross-claim is necessary in
order for a defendant construction lien claimant (o obtain a determination of (he
amount due it and an order for sale in a lien foreclosure action. There is no logical
rationale [or imposing the requirements of s. 840,10 (1) (a) on a defendant construc-
tion licn claimant because it unnecessarily files a cross-claim seeking relief it is enti-
ted to under ss. 779.09 t0 779.11. Carolina Builders Corp. v. Dictzman. 2007 W1
App 201. 304 Wis. 2d 773. 739 N.W.2d 53. 06-3180

779.10 Judgment. The judgment shall adjudge the amount
due to each claimant who is a party (o the action. It shall direct
that the interest of the owner in the premises at the commence-
ment of the performing, furnishing, or procuring the labor, ser-
vices, materials, plans, or specifications for which liens are given
and which the owner has since acquired, or so much thereof as is
necessary, be sold to satisfy the judgment, and that the proceeds
be brought into court with the report of sale to abide the order of
the court. If the premises can be sold in parcels without injury to
the parties, the court may adjudge that the sale be so made. If the
plaintiff fails to establish a lien upon the premises but does estab-
lish a right to recover for labor, services, materials, plans, or spec-
ifications, the plaintiff may have a judgment against the party
liable.
History: 1979 ¢. 32 5. 57: 1979 ¢. 176: Stats. 1979 5. 779.10; 2005 a. 204.

779.11 Distribution of proceeds of sale. The several
claimants whose liens were established in the action shall be paid
without priority among themselves. If the sum realized at the
sale under s. 779.10 is insufficient after paying the costs of the
action and the costs of making the sale to pay the liens in full they
shall be paid proportionally.

History: 1979 ¢. 32 s5.57.92(9): 1979 ¢. 110 5. 60 (12): Stats. 1979 5. 779.11.

779.12 Sale; notice and report; deficiency judgment;
writ of assistance. (1) All sales under judgments in accor-
dance with's. 779.10 shall be noticed. conducted and reported in
the manner provided for the sale of real estate upon execution and
shall be absolute and without redemption. In case such sale is
confirmed, the deed given thercon shall be effectual to pass to the

LIENS 779.135
purchaser all that interest in the premises which is directed to be
sold.

(2) If any deficiency arises upon the sale in the payment of
the sums adjudged to be due to any lien claimant, the court, upon
confirming the sale, may render judgment for the deficiency if
demanded in the pleadings against the defendant legally liable to
pay the deficiency. The judgment may be entered in the judg-
ment and lien docket and enforced in the same manner that ordi-
nary judgments are. The purchasers at the sale shall be entitled to
a writ of assistance under s. 815.63 to obtain possession of the
premises sold.

History: Sup. Ct. Order. 67 Wis. 2d 585. 775 (1975): 1979 ¢. 32 ss. 57. 92 (9):
Stats. 1979 5. 779.12: 1995 a. 224,

779.13 Satisfaction of judgment or lien; correction of
errors. (1) Every lien claimant, or the attorney who executed
and filed a claim for lien on the claimant’s behalf, who has re-
ceived satisfaction or tender of the claim with the costs of any ac-
tion brought on the claim shall, at the request of any person inter-
ested in the premises affected and on payment of the costs of sat-
isfying the same, execute and deliver the necessary satisfaction to
the interested person. On filing the satisfaction with the clerk of
circuit court, the clerk of circuit court shall enter satisfaction of
the claim on the judgment and lien docket. Failure to execute and
deliver the satisfaction or to satisfy the lien on the judgment and
lien docket shall render the person so refusing liable to pay to the
person requiring the satisfaction a sum equal to one-half of the
sum claimed in the claim for lien.

(2) Every lien claimant, or the attorney who executed and
filed a claim for lien on the claimant’s behalf, who has received
[rom any person interested in the premises described in the claim
a written statement that the premises described in the claim are
not in fact the premises on which the claimant performed, fur-
nished, or procured the labor, services, materials, plans, or speci-
fications to which the claim relates together with a written de-
mand that the claim be satisfied of record shall, if in fact the state-
ment of such person about the mistaken description is true,
promptly satisfy the lien claim of record at the lien claimant’s ex-
pense. Failure to satisfy the lien claim of record within a reason-
able time, if in fact the statement asserting the mistaken descrip-
tion is true, shall render the person so failing liable to pay to the
person demanding the satisfaction a sum equal to one-half of the
sum claimed in the claim for lien.

History: 1979 ¢. 32 5. 57: 1979 ¢. 176; Stats. 1979 5. 779.13: 1995 a. 224: 2005
a. 204,

779.135 Construction contracts, form of contract.
The following provisions in contracts for the improvement of land
in this state are void:

(1) Provisions requiring any person entitled to a construction
lien to waive his or her right to a construction lien or to a claim
against a payment bond before he or she has been paid for the la-
bor, services, malerials, plans, or specifications that he or she per-
formed, furnished. or procured.

(2) Provisions making the contract subject to the laws of an-
other state or requiring that any litigation, arbitration or other dis-
pute resolution process on the contract occur in another state.

(3) Provisions making a payment to a prime contractor from
any person who does not have a contractual agreement with the
subcontractor, supplier, or service provider a condition precedent
to a prime contractor’s payment to a subcontractor, supplier, or
service provider. This subsection does not prohibit contract pro-
visions that may delay a payment to a subcontractor until the
prime contractor receives payment from any person who does not
have a contractual agreement with the subcontractor, supplier, or
service provider.

History: 1993 a. 213 ss. 164, 165: Stats. 1993 5. 779.135: 2005 a. 204.
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Sub. (1) voids a contract provision that requires a subcontractor to waive its right
to aconstruction lien hefore it can get paid. Scction 779.05 (1) specifically allows a
subcontractor who has signed a contract containing a lien waiver provision to refuse
to furnish the waiver unless paid in full for the work or material (o which the waiver
relates. Thus. a subcontractor facing a void construction lien waiver contract provi-
sion has a choice: it can cither tender a lien waiver prior (o heing paid or reluse to do
sountil itis paid. Tri-State Mechanical. Inc. v. Northland College. 2004 WI App
100. 273 Wis. 2d 471. 681 N.W.2d 302, 03-2182.

A contractual forum selection clause requiring litigation in another state contra-
vened sub. (2) and was void. McCloud Construction. Inc. v. Home Depot USA. Inc..
149 F. Supp. 2d 695 (2001).

779.14 Public works, form of contract, bond, remedy.
(1) DEFINITION. In this section, “subcontractor, supplier, or ser-
vice provider” means the following:

(a) Any person who has a direct contractual relationship, ex-
pressed or implied, with the prime contractor or with any subcon-
tractor of the prime contractor to perform, furnish, or procure la-
bor, services, materials, plans. or specifications, except as pro-
vided in par. (b).

(b) With respect to contracts entered into under s. 84.06 (2)
for highway improvements, any person who has a direct contrac-
tual relationship, expressed or implied, with the prime contractor
to perform, furnish, or procure labor. services, materials. plans,
or specilications.

(1e) CONTRACT REQUIREMENTS REGARDING DUTIES OF
PRIME CONTRACTOR. (a) All contracts involving $10,000 or
more for performing, furnishing, or procuring labor, services.
materials, plans, or specifications, when the same pertains to any
public improvement or public work shall contain a provision for
the payment by the prime contractor of all claims for labor, ser-
vices, materials, plans, or specifications performed, furnished.
procured, used, or consumed that pertain to the public improve-
ment or public work.

(b) All contracts that are in excess of $30,000 and that are for
performing, furnishing, or procuring labor, services, materials,
plans, or specifications for a public improvement or public work
shall contain a provision under which the prime contractor
agrees, (0 the extent practicable, to maintain a list of all subcon-
tractors, suppliers. and service providers performing, furnishing,
or procuring labor, services., materials, plans, or specifications
under the contract.

(1m) PAYMENT AND PERFORMANCE ASSURANCE REQUIRE-
MENTS. (c) State contracts. The following requirements apply to
contracts with the state for performing, furnishing, or procuring
labor, services. materials, plans, or specifications for a public im-
provement or public work:

I. In the case of a contract with a contract price exceeding
$16,000 but not exceeding $148.000:

a. The contract shall include a provision which allows the
state to make direct payment to subcontractors or to pay the prime
contractor with checks that are made payable to the prime con-
tractor and to one or more subcontractors. This subd. 1. a. does
not apply to any contract entered into by the state under authority
granted under chs. 84, 85 and 86. This subd. 1. a. also does not
apply to any contract with a town, city, village. county or school
district for the construction, improvement, extension. repair, re-
placement or removal of a transportation facility. as defined un-
der s. 84.185 (1) (d); bikeway, as defined under s. 84.60 (1) (a);
bridge: parking lot or airport [acility.

b. The contract shall comply with written standards estab-
lished by the department of administration. Written standards es-
tablished under this subd. 1. b. shall include criteria for determin-
ing whether the contract requires payment or performance assur-
ances and, il so, what payment or performance assurances are
required.

2. In the case of a contract with a contract price exceeding
$148.000 but not exceeding $369.000:
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a. The contract shall include a provision which allows the
state to make direct payment to subcontractors or (o pay the prime
contractor with checks that are made payable to the prime con-
tractor and (o one or more subcontractors. This subd. 2. a. does
not apply to any contract entered into by the state under authority
granted under chs. 84, 85 and 86. This subd. 2. a. also does not
apply to any contract with a town, city, village, county or school
district for the construction, improvement, extension, repair, re-
placement or removal of a transportation facility, as defined un-
ders. 84.185 (1) (d); bikeway. as defined under s. 84.60 (1) (a);
bridge: parking lot or airport facility.

b. The contract shall require the prime contractor to provide
a payment and performance bond meeting the requirements of
par. (e), unless the department of administration allows the prime
contractor to substitute a different payment assurance for the pay-
ment and performance bond. The department of administration
may allow a prime contractor to substitute a different payment
and performance assurance for the payment and performance
bond only after the contract has been awarded and only if the sub-
stituted payment and performance assurance is for an amount at
least equal to the contract price and is in the form of a bond, an ir-
revocable letter of credit or an escrow account acceptable to the
department of administration. The department of administration
shall establish written standards under this subd. 2. b. governing
when a different payment and performance assurance may be
substituted for a payment and performance bond under par. (e).

3. In the case of a contract with a contract price exceeding
$369.000 the contract shall require the prime contractor to obtain
a payment and performance bond meeting the requirements un-
der par. (e).

(d) Local government contracts. The following requirements
apply (o contracts, other than contracts with the state, for per-
forming. [urnishing, or procuring labor, services, materials,
plans, or specifications for a public improvement or public work:

I. In the case of a contract with a contract price exceeding
$16,000 but not exceeding $74,000:

a. The contract shall include a provision which allows the
governmental body that is authorized to enter into the contract to
make direct payment to subcontractors or to pay the prime con-
tractor with checks that are made payable to the prime contractor
and to one or more subcontractors. This subd. 1. a. does not ap-
ply to any contract with a town, city, village, county or school dis-
trict for the construction, improvement, extension, repair, re-
placement or removal of a transportation facility, as defined un-
der s. 84.185 (1) (d); bikeway, as defined under s. 84.60 (1) (a);
bridge; parking lot or airport facility.

b. The contract shall comply with written standards estab-
lished by the public body authorized to enter into the contract.
Written standards established under this subd. 1. b. shall include
criteria for determining whether the contract requires payment or
performance assurances and, il so, what payment or performance
assurances are required.

2. In the case of a contract with a contract price exceeding
$74.,000 but not exceeding $148.000:

a. The contract shall include a provision which allows the
governmental body that is authorized to enter into the contract to
make direct payment to subcontractors or to pay the prime con-
tractor with checks that are made payable to the prime contractor
and to one or more subcontractors. This subd. 2. a. does not ap-
ply to any contract with a town, city, village. county or school dis-
trict for the construction, improvement, extension, repair, re-
placement or removal of a transportation facility, as defined un-
der s. 84.185 (1) (d); bikeway, as defined under s. 84.60 (1) (a);
bridge: parking lot or airport facility.

b. Except as provided in sub. (4), the contract shall require

2023-24 Wisconsin Statutes updated through 2025 Wis. Act 3 and through all Supreme Court and Controlled Substances
Board Orders filed before and in effect on March 30, 2025. Published and certified under s. 35.18. Changes effective after April

2, 2025, are designated by NOTES. (Published 4-2-25)



Updated 2023-24 Wis. Stats. Published and certified under s. 35.18. April 2, 2025.

9  Updated 23-24 Wis. Stats.

the prime contractor to provide a payment and performance bond
meeting the requirements of par. (). unless the public body au-
thorized to enter into the contract allows the prime contractor to
substitute a different payment assurance for the payment and per-
formance bond. The public body may allow a prime contractor to
substitute a different payment and performance assurance for the
payment and performance bond only if the substituted payment
and performance assurance is for an amount at least equal to the

contract price and is in the form of a bond, an irrevocable letter of

credit or an escrow account acceptable to the public body. The
public body shall establish written standards under this subd. 2.
b. governing when a different payment and performance assur-
ance may be substituted for a payment and performance bond un-
der par. (e).

3. Except as provided in sub. (4), in the case of a contract
with a contract price exceeding $148,000 the contract shall re-
quire the prime contractor to obtain a payment and performance
bond meeting the requirements under par. (e).

(e) Bonding requirements. 2. A bond required under par. (c)
or (d) shall carry a penalty of not less than the contract price. and
shall be conditioned for all of the following:

a. The faithful performance of the contract.

b. The payment to every person, including every subcontrac-
tor, supplier, or service provider, of all claims that are entitled (o
payment for labor, services, materials, plans, or specifications
performed, furnished. or procured for the purpose of making the
public improvement or performing the public work as provided in
the contract and sub. (le) (a).

3. A bond required under par. (c) shall be approved for the
state by the state official authorized to enter the contract. A bond
required under par. (d) shall be approved for a county by its cor-
poration counsel, for a city by its mayor, for a village by its presi-
dent, for a town by its chairperson, for a school district by its pres-
ident and for any other public board or bady by the presiding offi-
cer thereof.

4. No assignment, modification or change of the contract,
change in the work covered thereby or extension of time for the
completion of the contract may release the sureties on a bond re-
quired under par. (¢) or (d).

5. Neither the invitation for bids nor the person having power
to approve the prime contractor’s bond may require that a bond
required under par. (c) or (d) be furnished by a specified surety
company or through a specified agent or broker.

() Direct purchase contracts. Paragraphs (c) and (d) do not
apply (o a contract for the direct purchase of materials by the state
or by a local unit of government.

(2) ACTIONS ON A PERFORMANCE AND PAYMENT BOND. (a)
Except as provided in par. (am), no later than one year after the
completion of work under the contract. any party in interest, in-
cluding any subcontractor, supplier, or service provider, may
maintain an action in that party’s name against the prime contrac-
tor and the sureties upon the bond for the recovery of any dam-
ages sustained by reason of any of the following:

1. Failure of the prime contractor to comply with the
contract.

2. Except as provided in subd. 3., failure of the prime con-
tractor or a subcontractor of the prime contractor to comply with
acontract, whether express or implied, with a subcontractor, sup-
plier, or service provider for performing, furnishing, or procuring
labor, services. materials, plans, or specifications for the purpose
ol making the public improvement or performing the public work
that is the subject of the contract with the governmental entity.

3. With respect to contracts entered into under s. 84.06 (2)
for highway improvements, failure of the prime contractor to
comply with a contract, whether express or implied, with a sub-
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contractor, supplier, or service provider of the prime contractor
for performing, furnishing, or procuring labor, services, materi-
als, plans, or specifications for the purpose of making the high-
way improvement that is the subject of the contract with the gov-
ernmental entity.

(am) 1. Except as provided in subd. 2.. a subcontractor, sup-
plier, or service provider may maintain an action under par. (a)
only il the subcontractor, supplier, or service provider has served
a written notice on the prime contractor that the subcontractor,
supplier. or service provider has performed, furnished, or pro-
cured, or will perform, furnish, or procure labor, services, materi-
als, plans. or specifications to the public work or improvement.
The notice must be served no later than 60 days after the date on
which the subcontractor, supplier, or service provider first per-
formed, furnished, or procured the labor, services, materials,
plans, or specifications.

2. A notice under subd. 1. is not required if any of the follow-
ing applies:

a. The contract for performing, furnishing, or procuring the
labor, services, materials, plans, or specifications does not exceed
$5,000.

b. The action is brought by an employee of the prime con-
tractor, subcontractor, supplier, or service provider.

c¢. The subcontractor. supplier, or service provider is listed in
the list required to be maintained under sub. (1e) (b) or in a writ-
ten contract, or in a document appended to a written contract, be-
tween a subcontractor, supplier, or service provider and the prime
contractor.

(b) If the amount realized on the bond is insufficient to satisfy
all claims of the parties in full, it shall be distributed among the
parties proportionally.

(3) ACTIONS BY A COUNTY. Inan action by a county upon the
bond all persons for whose protection it was given and who make
claim thereunder may be joined in the action. The county high-
way commissioner may take assignments of all demands and
claims for labor, services, materials, plans, or specifications and
enforce the same in the action for the benefit of the assignors, and
the judgment may provide the manner in which the assignors
shall be paid.

(4) BONDING EXEMPTION. A contract with a local profes-
sional football stadium district under subch. IV of ch. 229 is not
required under sub. (Im) (d) 2. b. or 3. to include a provision re-
quiring the prime contractor to provide or obtain a payment and
performance bond or other payment assurance.

1979 ¢. 1105, 60 (12): 1979 ¢. 176: Stats. 1979 5. 779.14: 1985 a. 225: 1987 a. 399;
1989 a. 31.290: 1995 a. 395, 432: 1997 a. 27. 39. 237: 1999 a. 167: 2005 a. 204:
2013 a. 173 5. 33: 2017 a. 59.

A subcontractor can maintain an action against the prime contractor and the
prime contractor’s surety il the claim is brought within one year after completion of
work on the principal contract. Honeywell. Inc. v. Actna Casualty & Surety Co.. 52
Wis. 2d 425. 190 N.W.2d 499 (1971)

In a complaint secking to foreclose a construction licn on a municipal arena, an
allegation that the lessee of the arena was acting as the city’s agent in contracting for
improvements (o the arcna was suflicient o withstand a demurrer.  James W.
Thomas Construction Co. v. City of Madison. 79 Wis. 2d 345. 255 N.W.2d 551
(1977).

The Tiability of a prime contractor for damages (0 employees of a subcontractor
under sub. (2) did not include wage penalties under s. 66.293 (3) [now s. 66.0903
(3)]. Consent to be a named party under s. 66.293 (3) [now s. 66.0903 (3)] may oc-
cur alter one year when the action is for damages under s. 66.293 [now s. 66.0903
in the name of the plaintiffs and other similarly situated employees and was filed
within the onc-year time period. Strong v. C.LR.. Inc.. 184 Wis. 2d 619. 516 N.W.2d
719 (1994).

A prime contractor is responsible for and must provide a bond in the amount of its
own contract. not in the amount of the total of all prime contractors together.
Golden Valley Supply Co. v. American Insurance Co.. 195 Wis. 2d 866, 537 N.W.2d
58 (CL. App. 1995). 95-0357.

Completion of work under a contract under suh. (2) occurs when a contractor has
completed the work. not when the work is accepted. Arhor Vitac-WoodrufT Joint
School District No. | v. Gull Insurance Co.. 2002 WI App 24. 250 Wis. 2d 637. 639
N.W.2d 788. (01-0993.

The deletion of former sub. (Im) (b) 1.. 1995 stats.. which specifically required a
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municipality (o require a prime contractor (o [urnish a hond. did not climinate mu-
nicipal liability in (he event the municipality fails (o ensure the existence of a con-
tractor’s hond. Holmen Conerete Products Co. v. Hardy Construction Co.. 2004 W1

779.15 Public improvements; lien on money, bonds,
or warrants due the prime contractor; duty of officials.
(1) Any person who performs, furnishes, procures, manages. su-
pervises, or administers any labor, services, materials, plans, or
specifications used or consumed in making public improvements
or performing public work, to any prime contractor. except in
cities of the Ist class, shall have a lien on the money or bonds or
warrants due or to become due the prime contractor therefor, if
the lienor, before payment is made to the prime contractor, serves
a written notice of the claim on the debtor state. county, town, or
municipality. The debtor shall withhold a sufficient amount to
pay the claim and, when it is admitted by the prime contractor or
established under sub. (3), shall pay the claim and charge it to the
prime contractor. Any officer violating the duty hereby imposed
shall be liable on his or her official bond to the claimant for the
damages resulting from the violation. There shall be no prefer-
ence between the lienors serving the notices.

(2) Service of the notice under sub. (1) shall be made upon
the clerk of the municipality or in the clerk’s absence upon the
treasurer. If any of the money due the prime contractor is payable
by the state. service of the notice under sub. (1) shall be served
upon the state department, board, or commission having jurisdic-
tion over the work. A copy of the notice shall be served concur-
rently upon the prime contractor.

(3) If a valid lien exists under sub. (1) and the prime contrac-
tor does not dispute the claim within 30 days after service on the
prime contractor of the notice provided in sub. (2), by serving
wrilten notice on the debtor state, county, town, or municipality
and the lien claimant, the amount claimed shall be paid over to
the claimant on demand and charged to the prime contractor pur-
suant to sub. (1). If the prime contractor disputes the claim, the
right to a lien and to the moneys in question shall be determined
in an action brought by the claimant or the prime contractor. If
the action is not brought within 3 months from the time the notice
required by sub. (1) is served, and notice of bringing the action
filed with the officer with whom the claim is filed, the lien rights
are barred.

(4) (a) When the total of the lien claims exceeds the sum due
the prime contractor and where the prime contractor has not dis-
puted the amounts of the claims filed, the debtor state, county.
town or municipality. through the officer, board, department or
commission with whom the claims are filed, shall determine on a
proportional basis who is entitled to the money and shall notify
all claimants and the prime contractor in writing of the determi-
nation. Unless an action is commenced by a claimant or by the
prime contractor within 20 days after the mailing of the notice,
the money shall be paid out in accordance with the determination
and the liability of the state, county. town or municipality (o any
lien claimant shall cease.

(b) 1If an action is commenced, all claimants shall be made
parties and the action shall be commenced within 3 months after
acceptance of the work by the proper public authority except as
otherwise herein provided.

(c) Within 10 days after the filing of a certified copy of judg-
ment in any such action with the officers with whom the notice
authorized by sub. (1) is filed, the money due the prime contrac-
tor shall be paid to the clerk of court to be distributed in accor-
dance with the judgment.

History: 1975 ¢. 147 5. 54: 1975 ¢. 199, 224, 422: 1979 ¢. 32 5. 57: 1979 ¢. 176:
Stats. 1979 5. 779.15: 1997 a. 39: 2005 a. 204.

A public improvement lien under this section is subject (o the waiver provision of

8. 289.05 (1) [now 5. 779.05 (1)]. Since waiver of a public improvement lien dis-
poses of the Tien itsell. the refiling of a claim for a licn alter a waiver was a nullity
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and the fact that the claim was not disputed [ollowing the refiling did not revive the
liecn. Druml Co. v. City of New Berlin, 78 Wis. 2d 305. 254 N.W.2d 265 (1977).

Ina complaint seeking to foreclose a construction liecn on a municipal arcna. an
allegation that the lessee of the arena was acting as (he city’s agent in contracting for
improvements (o the arcna was sufficient (o withstand a demurrer.  James W.
Thomas Construction Co. v. City of Madison. 79 Wis. 2d 345, 255 N.W.2d 551
(1977).

779.155 Judgment creditors, attachment of funds
due to public contractors. (1) LIMITATIONS. This section
does not apply to cases covered by s. 812.42. Demands covered
by s. 779.15 have priority over judgments filed under this section.
The remedies afforded by s. 779.15 and by this section are
complementary.

(2) CERTIFIED COPIES OF JUDGMENTS FILED. In this section,
“municipality” includes city, village, county, town, school dis-
trict, technical college district and any quasi municipal corpora-
tion. When the state or any municipality is indebted to any prime
contractor, the owner of a judgment against the prime contractor
may attach the debt by filing a certified copy of his or her judg-
ment in the manner and subject to the conditions and limitations
of this section. If the debt is owed by the state upon a contract for
public improvements, the certified copy shall be filed with the of-
ficer, board, department or commission having jurisdiction over
the work. Otherwise, the copy shall be filed with the department
of administration. If the debt is owed by a municipality, the copy
shall be filed with the municipal clerk or corresponding officer.
The judgment creditor shall promptly notify the judgment debtor
of the filing, within the time and as provided by s. 812.07 for ser-
vice upon the defendant.

(3) PAYMENT TO JUDGMENT CREDITOR; EXCEPTION. Except
as (o prime contractors on public works, the proper officers of the
state or municipality shall pay the judgment out of moneys due
the prime contractor or which become due the prime contractor,
but no payment shall be made until 30 days after the creditor has
filed with such officers proof that the contractor had been noti-
fied of the filing of a copy of the judgment against the contractor.

(4) SAME: FUNDS DUE PUBLIC PRIME CONTRACTORS. When
the state or a municipality is indebted to a prime contractor for
public improvements. payment shall not be made to the judgment
creditor until 3 months after final completion and acceptance of
the public work and then only out of moneys due the prime con-
tractor in excess of unpaid lienable claims having priority under s.
779415,

(5) ADIUSTMENT OF LIEN CLAIMS. (a) For the purpose of ad-
ministering this section, sworn statements of the prime contractor
setting forth the unpaid lien claims that have been or may be filed
unders. 779.15 may be accepted by the proper officer, board, de-
partment, or commission. unless the judgment creditor or other
interested person gives written notice that an action is pending to
determine whether specified lien claims were incurred in per-
forming the public work and the amount thereof, or to determine
priorities in which event payments shall await the result of the
action.

(b) Within 10 days after filing the certified copy of the judg-
ment under sub. (2), the prime contractor shall file the sworn
statement in duplicate, with the proper officer, board, department
or commission, who shall immediately furnish the judgment
creditor with one of the statements. The judgment creditor shall
have 10 days from the receipt thereof in which to serve the notice
of pendency of the court action.

(B) PAYMENTS TO JUDGMENT CREDITOR. After the expiration
of the 3-month period, the moneys due the prime contractor in ex-
cess ol unpaid lienable expenses and claims incurred in perform-
ing the public work shall be paid to the judgment creditor. but not
exceeding the amount due on the judgment.

(7) PRIORITY OF JUDGMENTS OVER ASSIGNMENTS. Any judg-
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ment filed under this section has priority over an assignment
made by the prime contractor after the commencement of the ac-
tion in which the judgment was obtained.

History: 1971 c. 154: Sup. Ct. Order, 67 Wis. 2d 585. 775 (1975); 1975 ¢. 218:
1979 ¢. 32 5. 57,92 (9): 1979 ¢. 176: Stats. 1979 5. 779.155: 1993 a. 80. 399, 486:
1999 a. 185: 2001 a. 38: 2005 a. 204.

779.16 Theft by contractors. All moneys. bonds or war-
rants paid or to become due to any prime contractor or subcon-
tractor for public improvements are a trust fund only in the hands
of the prime contractor or subcontractor to the amount of all
claims due or to become due or owing from the prime contractor
or subcontractor for labor, services, materials, plans, and specifi-
cations performed, furnished, or procured for the improvements,
until all the claims have been paid, and shall not be a trust fund in
the hands of any other person. The use of any such moneys by
any prime contractor or subcontractor for any other purpose until
all claims, except those which are the subject of a bona fide dis-
pute and then only (o the extent of the amount actually in dispute,
have been paid in full or proportionally in cases of a deficiency, is
theft by the prime contractor or subcontractor of moneys so mis-
appropriated and is punishable under s. 943.20. If the prime con-
tractor or subcontractor is a corporation, limited liability com-
pany, or other legal entity other than a sole proprietorship. such
misappropriation also shall be deemed theft by any officers. di-
rectors, members, partners, or agents responsible for the misap-
propriation.  Any of such misappropriated moneys which have
been received as salary, dividend. loan repayment, capital distri-
bution or otherwise by any sharcholder, member, or partner not
responsible for the misappropriation shall be a civil liability of
that person and may be recovered and restored to the trust fund
specified in this subsection by action brought by any interested
party for that purpose. Except as provided in this subsection, this
section shall not create a civil cause of action against any person
other than the prime contractor or subcontractor to whom such
moneys are paid or become due. Until all claims are paid in [ull,
have matured by notice and filing or have expired, such money.
bonds and warrants shall not be subject to garnishment, execu-
tion, levy or attachment.

History: 1973 ¢. 231: 1975 ¢. 409: 1979 ¢. 32 5. 57: Stats. 1979 5. 779.16: 2005
a. 204,

A fiduciary relationship exists hetween a prime contractor and subcontractor
when the prime contractor has ived payment for a public improvement. Lochrke
v. Wanta Builders. Inc.. 151 Wis. 2d 695. 445 N.W.2d 717 (Ct. App. 1989).

In this case. the court’s determination that the subcontractor did not prove its
theft-hy-contractor claim because the prime contractor was “solvent and always able
(0 pay™ was incorrect as a matler of law when the evidence unquestionahly showed
that the prime contractor retained and used the money it owed to the subcontractor to
support the prime contractor’s general account for payment of its own business obli-
gations. The fact that the prime contractor, almosta year after it refused the subcon-
tractor’s [irst demand for payment and alter the subcontractor’s sccond demand.
placed the entire contract amount into the trust account of the prime contractor’s at-
torney amounted to little more than a continued refusal o pay the amount owed.
Century Fenee Co. v. American Sewer Services. Inc.. 2021 WI App 75. 399 Wis. 2d
742. 967 N.W.2d 32, 19-2432.

In this case. when the subcontractor undisputedly completed the job as the con-
tract required. a question about how much work was necessary (o complete the joh
was irrelevant (o the question of what was owed (o the subcontractor under the con-
tract. The prime contractor had no legitimate ground for withholding payment sim-
ply hecause it after-the-fact. may have regretted not negotiating the contract differ-
ently. There was no “bona [ide” dispute. Century Fence Co. v. American Sewer
Services. Inc.. 2021 WI App 75. 399 Wis. 2d 742. 967 N.W.2d 32. 19-2432.

A prime contractor cannot cure its theft once the crime is completed. Century
Fence Co. v. American Sewer Services. Inc., 2021 WI App 75. 399 Wis. 2d 742. 967
N.W.2d 32. 19-2432.

Misappropriation of funds under this scction was a nondischargeable debt in
bankruptey. In re Thomas. 729 F.2d 502 (1984)

779.17 Release of funds on filing bond. At any time al-

ter the service of a notice of lien claim or filing of judgment or

pending the determination of any action commenced thereunder,
the prime contractor shall be entitled to the release of any moneys
due the prime contractor under the contract upon filing a bond.
executed by a surety company duly authorized to transact busi-
ness in this state, with the public authority having jurisdiction
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over the work, guaranteeing that the prime contractor will pay
any judgment of the court rendered in favor of the lien claimant
and all judgments filed. Such bond shall be in an amount suffi-
cient (o insure payment of the lien claims and judgments, and
shall be approved as to form and amount by the public authority.
History: 1979 c¢. 325.57: 1979 c. 176: Stats. 1979 5. 779.17: 2005 a. 204.
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